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PROPOSALS

Jabs Impact
The propased mew rules will have no effect in either increasing or
decreasing jobs in the State,

Agriculture Industry Impact
The proposed new rules have no effect on'the agriculture industry.

Regulatory Flexibility Analysis
* The regulatory flexibility analysis of the rules has not changed since the
expired rules were first adopted in 1999. The propesed new rules do not
impose reparting, recordkeeping or complimce requirement om small
businesses, a3 the rules are applicable only to NJ TRANSIT. Therzfore, no
regulatary flexibility analysis is required. ’

. ‘Smart Growth Impact
The proposed new rules have no impact on the achisvement of smart

growth and implementation of the State Development and Redevelopment -
Plan, .

Full text of the proposed new rules follows:

CHAPTER 84
NOTICE OF NON-DISCRIMINATION BASED UPON DISABILITY
POLICY, COMPLAINT PROCEDURES AND COORDINATORS

SUBCHAPTER 1. DEFINITIONS

16:84-1.1 Definitions
' The following wards and terms, s used in this chapter, shall have the

following meanings:

“ADA” means the Americans with Disabilities Act, 42 U.S.C. _

§§12101 et seq.

“Agency” means the New Jersey Transit Corperation and its operating
divisions, NJ TRANSIT Bus Operations, Inc.; NT TRANSIT Rail
Operations, Inc.; and N7 TRANSIT Mercer, Inc.

~ “Executive Director” means the Executive Director or his or her
designee. .

“Rehab Act” means the Vocational Rehabilitation Act, N.J.S.A. 34:16-

20 et seq, :

SUBCHAPTER 2. GENERAL PROVISIONS

16:84-2.1 Purpose .

(2) These rules are adopted by the Agency in satisfaction of the
Tequircments of the ADA and regulations promulgated putsuant thereto,
28 C.F.R. §35.107 and 49 C.F.R. §27:13-15.

(b) The purposes of these rules are:

1. To notify participants, beneficiaries, applicants and employees of
NI TRANSIT's policy of non~discrimination based on disability in
accordance with the ADA, the Vocational Rehahilitation Act (Rehab
Act) and the New Jersey Law Against Discrimination INTLAD);

2. To establish a designated coordinator whose duties shall include
ensuring that the Agency complies with and cardes out its responsibilities
under the ADA, the Rehab Act and the NJLAD; and

3. To notify participants, beneficiaries, applicants and employees of
NI TRANSIT's internal procedures for resolving disability-related
disputes or issues that are alleged to be in non-compliance with the ADA,
the Rehab Act or the NTLAD. '

16:34-2.2 Agency natice of nnn-dlscnnnnatxcn based on disability

policy
(3) NT TRANSIT has adopted and promulgated a policy of nom-
discrimination on the basis of disability in the providing of transportation
services, employment and other related programs and activities including
access to service and facilities, treatment of customers and employees
and individuals secking employment or the use of transit services.
. (b) Amyone sesking imformation or assistance with respect to
accessthility of service or facilities should contact: .

Director, ADA, Sexvices .o

NJ TRANSIT

One Peun Plaza East

Newark, NT 07105-2246

Phone: (973) 491-7242

L
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(c) Anyone seeking information or assistance with respect to
reasonable accommodation related to  employment, including the
employment process, should contact:

Director, Human Resources Strategy & Palicy
NI TRANSIT

One Penn Plaza East

Newark, NT 07105-2246

Phone: (973) 491-8543

(d) In addition to amy other advice, assistance or accomimodation
provided, 2 copy of the following notice ‘shall be given to anyone who
inquires regarding the Agency’s compliance with the ADA or the
availability of accommodation which would allow a qualified mdividual .

" with a disability to receive services or participate in a program or activity

provided by the Agency.

AGENCY NQTICE OF DISABILITY
DISCRIMINATION COMPLAINT PROCEDURE

The Agency has adopted an internal pracedure providing for prompt
and equitable resclution of complaints alleging any action protiibited by
the U.S. Department of Justice regulations implementing Title! IT of the
Americans with Disabilities Act Title I states, in part, that “no
otherwise qualified disabled individual shall, salely by reason of such

" disability, be excluded from participation in, be deried the bendfits of or

be subjected to discrimination” in programs or activities sponsored by a
public entity, ' i
Rules describing and governing the internal procedure can be found in

.the New .Jersey Administrative Cods, NJAC. 16:844.1 et seq.

Complaints should be addressed to:
Director, EO/AA and Diversity Programs
NT TRANSIT Headquarters '
One Penn Plaza East
Newazk, NT 07105-2246
Phone: (973) 491-8052

1. The Agency’s procedure does not preclude individudls from
reporting incidents, orally or in writing, to a respansible NJ TRANSIT
official in an effaort to resolve 2 matter to the mﬂ-xaﬁsﬁctihn of all
partics without resarting to the filing of a complaint.

2. A complaint should be filed in writing and contain the name and
address of the person filing it, and briefly describe the alleged Viclation.
A form for this purpose is available from the Director, EQ/AA and
Diversity Programs.

3. A complaint should be filed by the complainant promptly within 30
days after the incident or action being reparted.

4. An investigation, as may be appropriate, will follow the filing of 2
complaint. The investigation will be conducted by the Agency’s Directar,
EQ/AA and Diversity Programs. The rules contemplate informal but
thorough investigations, affording all interested persons and their
representatives, if any, an opportunity to submit evidence relevant to a
complaint.

5. In most cases, a written determination as to the validity of the
complaint and a description of the resolution, if amry, will be issued by the
Executive Director and/or his or her designee and a copy forwardédto the
complainant o later than 60 days after its filing with the Director,
EQ/AA and Diversity Programs. ‘

6. The Director, EQ/AA and Diversity Prograrus will maintain the
files and recards of the Agency relating to the complaints filed.

7. The right of a person to a prompt and equitable resolution of the -
complaint filed hereunder will not be impaired by the person’s pursuit of
other remedies such as the filing of mn ADA complaint with the
responsible Federal department or agency of the New J ersey Division of
Civil Rights. Use of this complaint procedure is not a prerequisite to the
pursuit of other remedies. )

8. The rules will be construed to protect the substantive nghts of
inm-umdpssms,mmzppmpﬂmduemcmndndsmdtn
::lsm that the Agency complies with the ADA and implementing Federal

es.
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SUBCHAPTER 3. DESIGNATED COORDINATORS

16:84-3.1 Designated coordinators
The designated coordinators for the Agency are as listed in N.JLA.C.
16:84-2.2.

SUBCHAPTER 4. DISABILITY DISCRIMINATION COMPLAINT
) PROCEDURES

16:84-4.1 Procedure '

A complaint alleging that the Agency has failed to comply with the
ADA, the Rehab Act of 1973, or the NJLAD or has acted in a way that is
probibited by the ADA, the Rehab Act, or the NJLAD should be
submitted in writing to the designated coordinator identified in N.J.A.C.
16:834-2.2. -

16:34-4.2 Complaint contents .

(3) A complaint submitted pursuant to this subchapter may be
submitted in or on the form set forth at N.J.A.C. 16:844.3.

(b) A complaint submitted pursuant to this subchapter shall include
the following information:

1. The name of the complainant, and/or any alternate contact person
designated by the complainant to receive communication or provide
information for the complainant; :

2. The address and telephone number of the complainant or alternate
contact person; and

3. A description of manner in which the ADA, the Rehab Act or the
NJLAD has not been complied with or has been violated, including times
and Jocations of events and names of witnesses, if appropriate.

36944
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16:84-4.3 Complaint form

Appendix A to this chapter contains the form that may be utilized for
the submission of a complaint pursuant to this subchapter. A copy of the
form may be contained by “contacting the designated cocrdinatar
idemtified at NLA.C. 16:84-22 with respoosibility for handling
complaints.
16:84-4.4 Investigation

(a) Upon receipt of a complaint submitted pursuant to this subchapter,
the designated coordinator will notify the complainant within five
business days of the receipt of the complaint and the initiation of an
investigation into the matter. The designated coordiriater will also
indicate a date by which it is expected that the investigation will be
completed, which date shall not be later than 60 days from the date of
receipt of the complaint by the coordinator, unless a later date is agreed
to by the complainant.

(b) Upon completion of the investigation, the designated coordinatar
shall prepare a report for review by the Executive Director or his or her
designee for the Agency. The Executive Director aor his ar her désignes
shall render a written decision within 60 days of receipt of the camplaint,
tmless a Jater date is agreed to by the complainant, which decision shall
be transmitted to the complainant and/or the alternate contact person if so
designated by the complainant.
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APPENDIX A

NJ TRANSIT
DISABILITY DISCRIMINATION COMPLAINT EORM

INFORMATION PROVIDED 1S MAINTAINED IN CONFIDENCE AND DIVULGED ONLY TO THE
EXTENT NECESSARY TO CONDUCT A COMPREHENSIVE AND THOROUGH
INVESTIGATION |

NAME:

ADDRESS:

PHONE NUMBERS: Work { ) Home ( )

NAME, ADDRESS & TELEPHONE # OF ALTERNATE CONTACT PERSON:

NJ TRANSIT EMPLOYEES ONLY

POSITION: DEPARTMENT: LOCATION:

SUPERVISOR: .

DATE OF HIRE: EMPLOYEE #: [SOCIAL SECURITY #]
DESCRIPTION OF COMPLAINT

Alleged Incident or Barrier:

Data: ‘ Time:

Emplayee invoived: | V Location:

Witnessas:

Please described the particular way in which you belleve you have been denied the benefit of any. service, program offfr activity or have
otherwise been subject to discrimination. Please specify dates, times and places, Incidents, and names and/or positions of agency employees

Involved, If any, as well as names, addresses and telephone numbers of any witnesses to any such incident. (Attach addltional pages if
necessary.) )




N
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Proposed access or accommodaﬁon (describe the way in which you feel access may be had to the benefits described above _or that
accommodation could be provided to allow access):

DATE OF ALLEGED DISCRIMINATION:

Earllest / / ) Latest  / / - [ 1 Continuing Action
Name of Witness: ' ' Address/Wark Location:
Name of Witness: Address/Wark Location:
Name of Witness: Addrass/Work Lacation:
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Has the problem been reported to any other person? []Yes [] Ne

If yes, with whom did you communicata?

Name: v Date: Paesition:

What was the result of your communication with that person?

Have you filed a complaint in the past? [] Yes [] Neo ’ (if [the answer is] yes, comp]e.ts bglow):
Approximate Date(s) Filed: Person(s)
NJ TRANSIT EMPLOYEES ONLY |

Have you sought assistance about the action you think was discriminatory from your supervisor, union representative, or from any cthar
person: [] Yes : []No : :

(if [the answer Is] yes, complete balow):

Namae of Person: . Position: Dats Assistance Sought
/ /

RESULTS, IF ANY: )

SIGNATURE OF COMPLAINANT: ' . i DATE:

FOR ECQ/AA Department Use Only

ACTION: Camplaint #: Dats Filed: Date Clgsed:
(Termination, Discipline, Promotion, Accommodation, Access, Etc.) _ T § !
DIVISION: []Bus [] Rail [] LightRall [ ] ADA Safvices DEPARTMENT:

[ ] Administrative Support

LEGAL BASIS (Disability, Perception, Drug, Alcohol, stc.):

investigator Assigned Date

Diractor EQ/AA & Diversity Programs Date
(Signaturs)
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- EXHIBIT D
: IJ\IP New Jersey Protection and Advocacy, Inc.
210 South Broad Street o 3rd Floor e Trenton, New Jersey 08608

Advocating and advancing the human, civil and legal rights of persons with disabilities

Sarah W. Mitchell, R.N., M.S.W,, ].D. (800) 922-7233 (VOICE-New Jersey Only)
Executive Director , (609) 292-9742 (VOICE); (609) 777-0187 (FAX)
(609) 633-7106 (TTY); Dial "711" for Relay

www.njpanda.org

April 19, 2005

Ms. Joycee J. Zuczek

New Jersey Transit Corporation
One Penn Plaza East

Newark, New lersey 07105-2246

Re:  Comments on Proposed New Rules: N.J.A.C. 16:84
Notice of Non-Discrimination Based on Disability Policy, Complaint Procedures and

Coordinators _
Proposal Number: PRN-2005079

Dear Ms. Zuczek:

The following comments on the Proposed New Rules, "Notice of Non-Discrimination Based on Disability

Policy, Complaint Procedures and Coordinators,” are submitted by New Jersey Protection & Advocacy,

Inc., the designated protection and -advocacy system for individuals with disabilities in New Jersey,

pursuant to the Developmental Disabilities Assistance and Bill of Rights Act of 2000, 42 U.S.C. §§ 5041

to 15045; the Protection and Advocacy for Mentally I1I Individuals Act, 42 U.S.C. §§ 10801 to 10807; t?he -
Client Assistance Program of the Rehabilitation Act, 29 U.S.C. § 732; the Protection and Advacacy for

Individual Rights Program of the Rehabilitation Act, 29 U.S.C. § 794(e); and the Technology Related

Assistance for Individuals with Disabilities, 29 U.S.C. § 2201.

The Americans with Disabilities Act (ADA) specifically protects the rights of citizens with disabilities to
file complaints regarding illegal discrimination by state entities. The policy developed by New Jersey
Transit prohibits such discrimination, and sets forth a complaint process with reasonable timelines for
responses. However, there are four areas where NJ Transit should take aggressive, proactive steps to
ensure that its services are fully accessible for all people with disabilities.

1. Prohibit Retaliation

NJ Transit should expand the proposed rules to prohibit retaliation against people with disabilities who
file complaints. The ADA specifically prohibits state entities from retaliating against people who file
ADA complaints. Because of the importance of transportation to the independence of people with
disabilities across New Jersey, the proposed rules should include a statement that NJ Transit will not
retaliate against people with disabilities who file complaints regarding accessibility. Such a policy will
help protect the civil rights of people with disabilities who file complaints.
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Ms. Zuczek

2. Confidentiality Requirements

NJ Transit should include confidentiality requirements in the proposed rules to protect the identity of
individuals with disabilities who file complaints. This should also include a means for individuals to
submit a complaint anonymously. Disability is still a potent stigma in this society, and many people with
disabilities may choose not to file complaints if their identity will become known. Including specific
confidentiality requirements, or allowing for anonymous complaints, will likely result in passengers filing
more complaints, thereby allowing NI Transit to address specific issues that result in discrimination.

3. Dissemination of Antidiscrimination Policy

NJ Transit should amend the proposed rules to include requirements regarding the dissemination of its
antidiscrimination policy to employees, passengers, and other Anterested parties. The proposed rules
should provide for the communication of the policy to all NJ Transit employees, preferably through the
training process. The proposed rules should require that the complaint forms should be available at al] NJ
Transit stations and offices for individuals with disabilities to complete if they encounter discrimination.
NI Transit should also consider ways to disseminate this policy to passengers, through public service
announcements, the NJ Transit website, or other accessible means.

4. Accessibility Concerns of the Complaint Process

NJ Transit should address accessibility concerns in the complaint process. Many individuals with
disabilities may have difficulty filing complaints with NJ Transit. For example, people who are blind or
have low vision may have difficulty completing the form. People with mobility limitations may not be
able to complete the form in a legible manner. People with cognitive disabilities may have difficulty
completing the form independently. To address this issue, NJ Transit should consider these items, which
should be addressed in the rulemaking process:

* Making the complaint form available in alternate formats.

» Allowing passengers to complete an accessible complaint form on the NJ Transit Internet
site.

* Requiring NJ Transit employees to assist individuals with disabilities in completing the
complaini form, if requested as an accommodation.

Thank you for the opportunity to comment on these proposed regulations. NJP&A would welcome the
opportunity to discuss these matfer} further.

Assistive Technology Advocate

CDE/mv
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EXHIBIT E

SUMMARY OF PUBLIC COMMENTS AND AGENCY RESPONSES"

Comments were received from New Jersey Protection and Advocacy, Inc. A summary
of their written comments/issues and NJ TRANSIT's responses follow:

COMMENT/ISSUE: Retaliation

NJ TRANSIT should expand the proposed rules to prohibit retaliation against people
with disabilities who file complaints regarding accessibility and state that NJ TRANSIT
will not retaliate against people who file complaints regarding accessibility. The ADA
specifically prohibits state entities from retaliating.

RESPONSE: The above comment is already addressed by the regulation’s references
to the New Jersey Law Against Discrimination and the Americans with Disabilities Act.

COMMENT/ISSUE: Confidentiality Requirements

NJ TRANSIT should inciude confidentiality requirements in the proposed rules to protect
the identity of individuals with disabilites who file complaints, including allowing
anonymous complaints.

RESPONSE: To the maximum extent practicable all discrimination complaints, including
disability complaints, are kept confidential. All such complaints, including anonymaous
complaints, are investigated. However, a full, fair and effective investigation must
include an assessment of the reliability and credibility of the complaining party.
Anonymous complaints may often present impediments to these assessments.
Additionally, the ability of NJ TRANSIT to substantiate the complaint and sustain any
disciplinary charges against an offending employee may be compromised where there
is no ability to question the complaining party. Thus, it is not practical to include any
explicit rule to either guarantee confidentiality or to encourage anonymous complaints
given that such rules may undermine sound investigation, disciplinary and labor
relations processes.

COMMENT/ISSUE: Dissemination of Antidiscrimination Policy

NJ TRANSIT should amend the proposed rules to include requirements regarding the
dissemination of its antidiscrimination policy to employees, passengers and other
interested parties. NJ TRANSIT should provide for communication of the policy to all
NJ TRANSIT employees, preferably through the training process. The proposed rules
should require the complaint forms be available at all stations and offices. NJ TRANSIT
should consider ways to disseminate the policy to passengers, through public service
announcements, the NJ TRANSIT website, or other accessible means. .

RESPONSE: The proposed rules are not the appropriate place to incorporate these
comments. NJ TRANSIT already disseminates the antidiscrimination policy to ail NJ
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TRANSIT employees annually. Additionally, NJ TRANSIT's website provides
information about filing a complaint.

COMMENT/ISSUE: Accessibilitv to the Complaint Process

NJ TRANSIT should address the accessibility concerns in the complaint process. NJ
TRANSIT should make the complaint form available in alternate formats, allow
completion on the NJ TRANSIT website and require NJ TRANSIT employees to assist
individuals with disabilites in completing the complaint form, if requested as an
accommodation. .

RESPONSE: NJ TRANSIT is already required to provide accessible formats. If an
accommodation is requested, NJ TRANSIT employees provide the necessary -
assistance to meet the individual's need. For example, NJ TRANSIT's customer service.
representatives will help individuals complete the complaint form. This may include.
reading the form to the requestor, or completing the form as directed by the
complainant. :

SUMMARY OF AGENCY-INITIATED CHANGES

Appendix A has been amended to delete the space requesting an NJ TRANSIT
employee’s social security number because NJ TRANSIT determined that this
additional information is not necessary. The appendix has three other amendments to
make grammatical and clarifying changes to the language.






